Minutes of the Regular Meeting of the

Board of Adjustment

Tuesday, February 28, 2006

1:00 p.m.

Present:

Stephen Webber, Vice-chairman



Mary Ann Dotson



Werner Maringer



Nancy McNary



Harvey Jacques

Also present:  
Shannon Baldwin, Community Development Director



Teresa Reed, Assistant Zoning Administrator


Susan Lynch, Code Enforcement Clerk, Recording Secretary


Chuck Watkins, Council Liaison
Absent:

Beth Rose, Chairman



Fred Noble

Vice-chairman Webber called the meeting to order at 1:00 p.m.

Mr. Maringer moved to approve the agenda with one addition. Ms. Reed requested clarification on the Connell Order. Her request was added to ‘Old Business’, #5A. The motion was seconded by Ms. McNary and approved unanimously.
The minutes of the regular meeting of January 24, 2006 were accepted upon a motion by Ms. McNary  with one correction. Board of Adjustment member Harvey Jacques was present at the January, 2006 meeting. The motion was seconded by Mr. Maringer and approved unanimously.

HEARINGS:
(A) Appeal ZV-06-02, a request from Marshall Seay, agent for Timothy Egan, to relax the minimum lot width from 100( as required by Section 92.040 of the Lake Lure Zoning Regulations to 75.04(. The request is for a 24.96( variance. The lot size is 0.21 acres and is a nonconforming lot of record. The property (Tax PIN 224044) is located on Seton Road, Lot 13, in Lake Lure, North Carolina.

Vice-chairman Webber swore in Teresa Reed, Marshall Seay, and Michelle Reynolds (Mr. Seay’s assistant). 
On January 4, 2006, Marshall Seay submitted a zoning compliance permit ZP-06-03 to Teresa Reed, assistant zoning administrator. On January 30, 2006, Ms. Reed rejected the zoning compliance permit based on the fact the lot did not meet the required minimum lot width of 100(. The denial was mailed to Marshall Seay on the same day. Marshall Seay submitted Zoning Variance 06-02 to the zoning department on February 6, 2006.

On February 28, 2006, Marshall Seay and Michelle Reynolds, assistant to Marshall Seay, appeared before the Board of Adjustment. At the conclusion of the discussion on this case, Vice-chairman Webber presented the findings of fact to the board.
Finding #1

There are extraordinary and exceptional findings pertaining to the particular piece of property in question because of its size, shape or topography  that are not applicable to other lands or structures in the same district.  All members of the board were in favor. 
Finding #2

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located.

All members of the board were in favor.

Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located.

All members of the board were in favor.

Finding #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare.

All members of the board were in favor.

Finding #5

The special circumstances are not the result of the actions of the applicant.

All members of the board were in favor.

Finding #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure.

All members of the board were in favor.

Finding #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved.

All members of the board were in favor.

Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance.

All members of the board were in favor.
Based on the findings of fact, Ms. McNary made the motion Variance ZV-06-02 be approved. Ms. Dotson seconded the motion; all were in favor. Further, the BOA ordered the zoning administrator to issue ZP-06-03 in conjunction with the issue of this variance.

Ms. Dotson brought to the board’s attention the issue of where there are areas with many lots that don’t meet the standards, that the zoning and planning board should look at the lots in that specific area  in terms of  changing the zoning so the BOA does not have to act on individual lots. Ms. Reed agreed that it appears the majority of the lots on that road appear to be the same width. They are grandfathered non-conforming lots of record. Mr. Webber asked Commissioner Watkins, Town Council liaison, to suggest to the Town Council to direct the zoning and planning board to review the area in question to see if it should be rezoned.
(B) Appeal ZV-06-03, a request from William Seymour to relax the minimum front (street) yard setback from forty feet as required by Section 92.040 of the Lake Lure Zoning Regulations to 26’. The request is for a 14’ variance. The property (Tax PIN 229125) is located on the corner of Buffalo Shoals and Sunset Cove Road, Lake Lure, N. C.
Vice-chairman Webber asked for all parties who were going to speak to this case to stand up and be sworn in. 
Ms. McNary addressed the board. She stated she does live on Sunset Cove Road, but she is not an adjoining property owner; she will not have any problems hearing the case. 

Ms. Reed addressed the board. A current survey is needed in deciding this case. The survey presented is from 2003, and since then, the road indicated on the survey was widened, the centerline was move closer to the piece of property in question and is not the same as reflected on the survey provided. 
Vice-chairman Webber confirmed and explained to Mr. Seymour the reason why the board needs a new survey.  Vice-chairman Webber also questioned Mr. Seymour as to if he owns any contiguous property or does he own any land on the other side of the road; the answer was no. Vice-chairman Webber asked if Mr. Seymour owns land under the road; Mr. Seymour did not know. Ms. McNary queried Mr. Seymour if he owned this piece of land in 2003 as the survey reflects. Mr. Seymour replied with a ‘no’ and did not know why the survey reflected him as the owner at that time. Mr. Seymour purchased the lot in question February, 2005.
Mr. Maringer questioned if the board should hear this case due to conflict on the survey. The consensus of the board was to continue the case at the next meeting in March.
Mr. Maringer made a motion to table ZV-06-03 until the March, 2006 meeting. Ms. McNary seconded; all were in favor.

Ms. McNary queried the people in the audience as to whether they would like to give their testimonies today or wait until the continued meeting. The consensus of the audience was to wait.

Vice-chairman Webber explained to Mr. Seymour that the meeting will be continued next month, a current survey will be required and the variance request being redefined (amended) on the actual numbers. Mr.Maringer requested a foundation survey; Mr. Seymour stated that would not be a problem. Ms. Dotson reminded Mr. Seymour to include decks, overhangs, etc. 
(C) Appeal ZV-06-04, a request from Mark Helms from Marathon Builders, agent for Ada Martin Gonzolez, to relax the minimum front (street) yard setback from forty feet as required by Section 92.040 of the Lake Lure Zoning Regulations to thirty-five feet. The request is for a five foot variance.

The property (Tax PIN 1637280) is located on Silver Tree Lane, Lot 9A, Lake Lure, N. C.

Vice-chairman Webber swore in Mark Helms and Teresa Reed.
On November 22, 2005, Mark Helms submitted zoning compliance permit ZP-05-95 to Teresa Reed, assistant zoning administrator; a foundation survey was requested from the applicant on November 28, 2005 when the zoning compliance permit was approved. In January Ms. Reed audited zoning compliance permit records for foundation surveys not received; at this time, she realized she had not received the foundation survey from Mark Helms. On January 18, 2006, Ms. Reed contacted Mr. Helms about the missing foundation survey; it was submitted by Mr. Helms on February 6, 2006. Ms. Reed found the setback error and on February 7, 2006, requested a stop work order from Charles Lattimore of the Rutherford County Building Inspection Department. Zoning variance ZV-06-04 was submitted by Mr. Helms on February 6, 2006. Vice-chairman Webber asked Ms. Reed if a foundation survey was presented when it was required, would this situation been prevented. Ms. Reed’s answer was ‘yes’.
On February 28, 2006, Mark Helms appeared before the Board of Adjustment. Mr. Helms alluded to the board that what is expected of the contractor for a foundation survey is impractical. Vice-chairman Webber asked Mr. Baldwin to research if what the town requires of a contractor is impractical and if necessary, discuss it with the Zoning and Planning Board and Town Council. After discussion, including could the house be pushed back on the lot (which was not possible because of encroachment on the septic tank) the Board of Adjustment determined the following findings of fact:
BOARD OF ADJUSTMENT

Ordinance Standards

Finding #1

There are extraordinary and exceptional findings pertaining to the particular piece of  property in question because of its size, shape or topography  that are not applicable to other lands or structures in the same district. Ms. Dotson was in favor; Mr. Maringer, Ms. McNary, Mr. Jacques, and Mr. Webber were opposed.
Finding #2 

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. All members of the board were opposed.

Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. All members of the board were opposed.
Finding #4
 The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. All members of the board were opposed.
 Finding #5

 The special circumstances are not the result of the actions of the applicant. All members of the board were

 opposed.

 Finding #6

 The variance requested is the minimum variance that will make possible the legal use of the land, building or

 structure. All members of the board were opposed.
 Finding #7

 The variance is not a request to permit a use of land, building or structure which is not permitted by right or

 by conditional use in the district involved. Ms. Dotson, Mr. Webber, Ms. McNary, and Mr. Jacques were in

 favor; Mr. Maringer was opposed.
 Finding #8

 A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land,  structures or buildings in other districts, will not be considered grounds for the issuance of a variance. All members of the board were in favor.
Based on the findings of fact, Mr. Maringer made the motion Variance ZV-06-04 be denied. Mr. Jacques seconded the motion; all were in favor. Further, the BOA  ordered the zoning administrator to reinstate ZV-05-95 so work can continue to bring the structure into compliance. 
(D) Application CU-06-01, a request from Paul Dupuis for a conditional use permit to construct a hair salon in the R-4 district. The property (Tax PIN 1631719) is located at 2182 Memorial Hwy., Lake Lure, N. C. 

Vice-chairman Webber asked for all parties who were going to speak to this case to stand up and be sworn in. 
Mr. Baldwin addressed the board. Mr. Paul Dupuis met with Mr. Baldwin and inquired about the possibility of  having hair salon in the R-4 district. The conditional use section of the regulations specifies that conditional uses in R-1 are permitted as conditional uses in R-4. Hair salons are permitted as home occupations.

Blaine Cox was sworn in to give clarification of the difference between customary incidental home occupations versus home occupation. He stated one definition is for a person working out of their home (such as an artist), the other is for a person running a business out of their home (such as a resident who would run a bakery out of their home).  The latter would require a conditional use permit. He concurred with the board that the two types of home occupations are not clear in the definitions. Vice-chairman Webber referred the confusion between the two definitions to Commissioner Watkins for the Town Council or Zoning and Planning Board to clarify the definitions.
Having heard all the evidence and arguments presented at the hearing, the Board finds that the application is complete but the application should be denied and hereby is denied for failure to comply with Section 92.046 of the Lake Lure Zoning Regulations.

FINDINGS OF FACT
(1)   Public Safety.  The proposed use will not materially endanger the public safety, if located and                                   developed according to the application as submitted. And, satisfactory provision and arrangement has been made for at least the following where applicable: automotive ingress and egress, traffic flow, traffic control, pedestrian and bicycle ways, lake use, and fire suppression.  (See attached plans, if applicable). Not Applicable
(2)    Public Health.  The proposed use will not materially endanger the public health, if located and                                     developed according to the application as submitted.  And, satisfactory provision and arrangement has been made for at least the following where applicable: water supply, water distribution, sewer collection, and sewer treatment. (See  plans, if applicable). Not Applicable
 (3)   Protection of Property Values.  The proposed use will not substantially injure the value of                                       adjoining or abutting property, if developed according to the application as submitted.  And, satisfactory provision and arrangement has been made for at least the following where applicable: lighting, noise, odor, and landscaping.  (See attached plans, if applicable). Not Applicable
(4)   Standards and Requirements.  The proposed use will meet all standards and requirements                    specified in the regulations, if located and developed according to the application as submitted.  And, satisfactory provision and arrangement has been made for at least the following where applicable: parking spaces, loading zones, sign design, and street design.  (See attached plans, if applicable).  Per Section 92.005, the definition of home occupation states, (any activity carried out for gain by a resident and conducted in the residents( dwelling unit/building or accessory building where the occupation is secondary to the use of the dwelling for living purposes and residential character is maintained.(   Testimony revealed the primary use of the building is as a real estate office and the secondary use would have been the proposed beauty salon; no one lives in the building at all , therefore the home occupation is not secondary to the residence. Per Section 92.117 (A), (the person conducting the home occupation must be the owner of the dwelling unit/building or accessory building in which the home occupation is to be located...( The owner is not living on the premise; the main building is the business; an apartment is over the garage.  All board members were opposed based on the fact the conditional use permit does not meet standards.                                               


(5)   Comprehensive Plan and Neighborhood Character.  The location and character of the               proposed use and structures will be harmony with the neighborhood character and in general conformity with the applicable elements of the Land Use Plan and other officially adopted plans of the Town of Lake Lure, if developed according to the application as submitted. And, satisfactory provision and arrangement has been made for at least the following where applicable: site layout and treatment, building design, relationship of building(s) to site, and          harmony of buildings and uses with neighborhood character.  (See attached plans, if applicable). All board members were opposed.
           Based on the evidence, testimony, findings of fact cited above, Ms. McNary made the motion Variance CU-06-01 be denied. Mr. Maringer seconded, all were in favor. It is the conclusion of the Board of Adjustment that all requirements and standards for this conditional use permit have not been met and said grant is not consistent with the requirements from Section 92.046 of the town code.
OLD BUSINESS
5A. Clarification of Variance ZV-05-08 for Connie Connell.

Ms. Reed asked the BOA for clarification of the order for Connie Connell. Ms. Connell is not sure of the time frame to remove the nonconformity and what exactly does she have to do to comply. The consensus of the board was to remove the roof and posts that support the roof from the covered porch and leave the platform and railings in place. 
Vice-chairman Webber made a motion to that Ms. Connell has thirty days from today, February 28, 2006 to remove the non-complying structure; Mr. Maringer seconded, all were in favor.
Ms. Dotson reminded the members of the board that the bylaws need to be reviewed at next month’s meeting.

Mr. Baldwin brought the board up to date on the sign at LaStrada Restaurant. Mr. Baldwin notified the owner as of the town’s position on the sign, an order was issued, and now the attorneys for the town and LaStrada  are handling the case.
NEW BUSINESS
Ms. Dotson advised the board that the time of the meetings may need to be changed due to a conflict between her work hours and the meeting time. A suggestion was made that an alternate could take her place. Unfortunately, moving the time to a later time would cause a conflict with another board member. Until further notice, the schedule time will remain at 1:00 p.m.
PUBLIC COMMENTS
None
ADJOURNMENT
Mr. Maringer moved to adjourn the meeting. Ms. McNary seconded, all were in favor.

